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CMR DIGESTS 


By CDR CHARLES TIMBLIN, USN 





The purpose of this column is to help you keep abreast 
of current trends in naval law. To accomplish this purpose, 
digests have been prepared from some of the mest recent 
Court-Martial Reports and opinions of the Judge Advocate 
General that have been designated for publicatien in future 
Court-Martial Reports. These digests do not necessarily 
include every point of law covered by the original repert 
or opinion. 

Matter appearing in this column is for informational pur- 
poses only, and is not to be cited as CMR authority in 
judicial proceedings. 





ISSUES PENDING BEFORE U. S. COURT OF MiLI- 
TARY APPEALS 


@ The Judge Advocate General may, pursuant 
to the authority conferred upon him by Article 
67 (b) (2), UCMJ, forward cases which have 
been reviewed by boards of review to the U. S. 
Court of Military Appeals for review. The 
Rules of Practice and Procedure of the U. S. 
Court of Military Appeals provide that such 
referrals shall be by certificate for review in 
which the Judge Advocate General shall state 
the issue or issues involved. The following is 
a digest of some of the issues now pending be- 
fore the U. S. Court of Military Appeals and 
is published in lieu of the CMR Digests which 
normally appear in this column. 

1. Is the imposition of a bad ‘conduct dis- 
charge a condition precedent to adjudging 
other increased punishments pursuant to Sec- 
tion B, 127c, MCM, 1951? (U.S. v. Prescott, 
Board of Review #6—52—S—485, decided 14 April 
1952.) 

2. May a board of review suspend a bad con- 
duct discharge for a probationary period? (U. 
S. v. Simmons, Board of Review #5—52-—G-247, 
decided 22 May 1952.) 

3. a. Has a court-martial the authority to ad- 
judge suspension of a bad conduct discharge 
as a part of its sentence? 

b. Assuming that a court-martial does not 
have the authority to suspend a bad conduct 


(Continued on page 23) 
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MILITARY JUSTICE IN KOREA 


By LCDR A. W. EGGEN, USN 





FIRST MARINE DIVISION GCM 


A general court-martial is held at Division headquarters near the front in Korea. Included in the picture 
are, in the back row, defense counsel, law officer and members of the court; in the foreground are the trial counsel 
and reporter. The accused is not shown. 





Newspaper accounts of the war in Korea 
leave little doubt as to the fine job the Navy is 
doing on the sea, the Marine Corps is doing 
on land, and both are doing in the air in 
Korea, but the story of what the Navy is doing 
on land may not be so well known. No doubt 
everyone realizes that even when the Marines 
are fighting on land, Navy contingents of doc- 
tors, dentists, nurses, corpsmen, seabees, etc. 
accompany them; but few know that there is 
also a Navy lawyer along. 





HE UNIFORM CODE OF MILITARY JUS- 
TICE PROVIDES for final review of 
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summary courts-martial and special courts- 
martial at the supervisory authority level by a 
law specialist when the sentence does not in- 
clude a bad conduct discharge. The term “law 
specialist” is a term provided in the Code apply- 
ing to certain lawyers in the Navy. There are 
no law specialists in the Marine Corps. In 
order that the First Marine Division in Korea 
could have final review locally of their inferior 
courts, a “law specialist” of the Navy was 
assigned. 

Commander Geoffrey E. Carlisle, USN, was 
the first to be assigned to such duty in June, 
1951. When the Division’s Marine legal officer 
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was rotated in the normal course of events Com- 
mander Carlisle succeeded him. He in turn was 
relieved by the writer in March, 1952. Several 
capable Marine lawyers and an able staff of en- 
listed Marines have also been assigned to per- 
form Division legal work. 

Originally, the Division Legal Section and the 
Division General Court Martial were situated 
in the rear echelon at Masan, Korea. There 
they were comfortably established, compara- 
tively speaking, in semi-permanent structures 
but surrounded by a countryside reeking with 
the pungent odors of “night soil’. When the 
front lines moved forward and left a gap be- 
tween the forward and rear echelons, Major 
General Gerald Thomas, then commanding the 
Division, permitted the legal section to move 
forward to the Division Command Post at 
Chon’do-ri in September, 1951. This move, 
besides placing us in more agreeable geographic 
surroundings, facilitated the work by making 
the legal officer more readily available to those 
requiring advice and assistance, and by bring- 
ing the general court-martial nearer the wit- 
nesses. Even with this condition of static lines 


across the front, it is unusually difficult to bring . 


witnesses back for interview and appearance at 
trials, as they are constantly occupied improv- 


ing positions, training, and fighting communist 
patrols and raiding parties. 
Military justice in the field is as prompt and 


equitable as it is in the United States. It may, 
in fact, be more so for the trial counsel are 
constantly up against the necessity of keeping 
the docket cleared because of the likelihood of 
losing witnesses through rotation and, regret- 
tably, through loss of life in action against the 
enemy. Since the President has lifted the Table 
of Maximum Punishments for certain offenses 
in his Executive Order 10247, punishments, 
especially for absence offenses, run higher and 
may, even for absences of short duration extend 
to the maximum limits for the particular court. 
Largely because of the strong leadership of the 
Division commanders, past and present, the 
state of discipline and morale have remained 
high. The Division has experienced an increase 
in offenses since its move from the right flank 
to the left flank of the line, but this is attributed 
primarily to the present proximity to large 
numbers of civilians. This is by no means to 
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infer that the Marines are trouble makers, but 
when doing the reviewing and other legal tasks 
for a reinforced Marine division as large as this, 
there is a considerable amount of work involved. 
The primary mission of the Division Legal 
Section is to try general courts-martial; to re- 
view other courts-martial, investigations and 
legal or disciplinary proceedings originating in 
the division; and to assist division personnel 
with personal legal problems. Trials of general 
courts-martial ordinarily are held in the Divi- 
sion Corhmand Post, but recently a court requir- 
ing many witnesses employed in a front-line unit 
was convened at a regimental Command Post. 
By this means, all witnesses were returned to 
their positions immediately after testifying. 
Even so, one man was pinned down by artillery 
fire and could not appear—counsel stipulating as 
to his testimony. In one recent case, the most 
important witness was killed in action before 
the date of trial, necessitating a withdrawal of 
the charges. In another instance, the investi- 
gating officer assigned to a case and the only wit- 
ness were killed in action on the same day. 
Assisting men with personal problems in 
Korea frequently becomes somewhat involved. 
The biggest problem is that cases cannot be 
handled by referring a man “across the street” 
to see a lawyer. Usually much time must be 
spent with him and many letters written before 
his problem is resolved to his satisfaction. 
Among other problem producing factors is the 
rotation policy which requires the legal staff at 
the end of each month to review all cases, search- 
ing for witnesses about to return home on rota- 
tion, and to scramble over the country-side 
taking depositions. Qualified Korean-English 
interpreters are at a premium. If you’ve ever 
heard a thirty-second question concerning 
whether or not a demure little Korean girl was 
assaulted by the accused, interpreted to the Ko- 
rean witness in a three minute-long exchange in 
an unintelligible language, and finally received 
the answer simply of “yes,” then you know what 
we mean. 
Another First for the 1st Marine Division is 
a military justice course given in the field. In- 
asmuch as it is most impractical to send officers 
from Korea to Newport, Rhode Island, for mili- 
tary justice training, the curriculum for a two- 


week course was submitted to the Commanding 
(Continued on page 23) 
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PUNISHMENT ASPECTS OF A 
BAD CONDUCT DISCHARGE 


By CAPT W. C. BLAKE, USMCR 


Nearly everyone in the Navy knows what 
the letters “BCD” stand for. But many have 
never bothered to ascertain just what conse- 
quences accompany the awarding of a bad 
conduct discharge. Although its punishment 
aspects may not be immediately apparent, 
they are nonetheless very real—and quite 
significant. 





HE SCENE IS A NAVAL COURT-MAR- 
TIAL ROOM. The members of the court 
have just returned to the court room from their 
deliberations on the sentence to be adjudged. 
The accused has been found guilty of the offense 
charged and is now standing before the court 
awaiting sentence. The president of the court- 
martial is speaking: 

It is my duty as president of this court to inform 
you that the court in closed session and upon secret 
written ballot, two-thirds of the members present 
at the time the vote was taken concurring, sen- 
tences you to be discharged from the service with a 
bad conduct discharge,to ... 

Considering the time that usually elapses 
between the commission of the offense and the 
end of the trial due to pretrial investigation, 
preparation for trial, and the trial itself, and 
the confinement that generally is imposed dur- 
ing that time, it is probable that the words “to 
be discharged” carry the greatest import to the 
ears of the accused. Assuming that confine- 
ment was also adjudged there will be ample 
time to consider and reconsider the implications 
of the entire sentence pronounced. Perhaps 
not until much later will the accused become 
aware of the full import of the fact that it was a 
bad conduct discharge. 


Nature of a bad conduct discharge 

The accused referred to above was an enlisted 
man in the naval service. His connection with 
the service was being severed. To accomplish 
that severance he must be given some kind of a 
discharge. The following table shows the five 
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types of discharges, their nature, and the man- 
ner in which they are given: 


Type of discharge 
Honorable 


How given 

By adminis- 
trative 
action. 

By adminis- 
trative 
action. 

By adminis- 
trative 
action. 

By sentence 
of genéral 
or special 
court-martial. 

By sentence 
of general 
court-martial. 


Nature of discharge 
Honorable 


Under honorable 
conditions. 


General 


Undesirable Under conditions 
other than 
honorable. 

Under conditions 
other than 


honorable. 


Bad conduct 


Dishonorable 


A bad conduct discharge is the result of a con- 
viction and sentence by either a general or a 
special court-martial, and is awarded as punish- 
ment. In a sentence containing confinement or 
forfeiture of pay the punishment aspect of the 
sentence is immediately apparent to both the 
adjudging court-martial and the convicted 
accused. Aside from the fact that a separation 
from the service occurs, however, the punish- 
ment aspect of a bad conduct discharge gener- 
ally is not so readily apparent. Since any type 
of discharge results in a separation from the 
service the punishment aspects of a >ad conduct 
discharge appear only as such discharge affects 
the granting or denial of benefits generally 
accorded persons who have served honorably in 
the armed forces. These are usually govern- 
ment benefits (federal, state, or other) but in 
some instances include employment prefer- 
ences, specifically in those cases where the em- 
ployers base the hiring of former members of 
the armed forces upon the type of discharge 
which such former servicemen have obtained. 

Since the purpose of this article is to point 
out the punishment effect of a bad conduct dis- 
charge with regard to future benefits, this ap- 
pears to be an appropriate time to point out that 
any discharge adjudged by a general court- 
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martial will deny entitlement to benefits under 
federal laws. However, as will be pointed out 
later, that result does not necessarily follow 
from a bad conduct discharge adjudged by a 
special court-martial. Those cases where a bad 
conduct discharge has been adjudged by a 
special court-martial and in which there is a 
question as to entitlement, have been referred 
to as “doubtful cases” by the Veterans Adminis- 
tration. 


Federal benefits 


Because of the importance of federal benefits 
and the fact that the determination of entitle- 
ment thereto occupies such a leading position in 
determination of entitlement to benefits from 
other sources we shall here consider only the 
effect of a bad conduct discharge on benefits 
under federal laws. 

Generally speaking, determination of entitle- 
ment to federal benefits is considered to be war- 
ranted in a case where the applicant would be 
entitled to compensation for a service connected 
disability. The Veterans’ Administration Man- 
ual indicates the effect of a discharge in the fol- 
lowing words: 

The effects of an honorable discharge or a general 
discharge are identical, and entitle an individual so 
discharged to full rights and benefits. The unde- 
sirable discharge and bad conduct discharge may or 
may not deprive the individual of veteran’s benefits 
and will require determination by the Veterans Ad- 
ministration in each individual case. A dishonor- 
able discharge deprives the individual of all veter- 
an’s benefits and may operate to deprive him of civil 
rights. [Emphasis supplied.] * 

The Manual provides further that determina- 
tion of entitlement depends upon: 

whether the discharge was under dis- 
honorable conditions and a bar to the re- 
ceipt of [federal] benefits from the VA (sic) or was 
under other than dishonorable conditions and 


not a bar to the receipt of such benefits. [Em- 
phasis supplied. ] * 


It is clear from the above that a bad conduct 
discharge, even though the table indicates that 
it is given “under conditions other than honor- 
able,” may be determined by the Veterans’ Ad- 
ministration to have been given “under other 


Footnotes: 

1. Section 300 of the Servicemen’s Readjustment Act of 1944 (G. |. Bill, 
38 U. S. C. 693g). 

2. Veterans’ Administration M 1, ‘‘Adjudi 
M 8-5, Change 27, at page 21, March 10, 1952. 

3. Id, at page 20. 





Field Procedure’’, 
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than dishonorable conditions” and thereby en- 
title the former serviceman to benefits: Those 
cases requiring determination by the Veterans’ 
Administration of the conditions under which 
the discharge was given gave rise to the phrase 
“doubtful cases.” 

Out of more than thirty possible benefits from 
the Federal Government only five are unaffected 
by a bad conduct discharge adjudged by a 
special court-martial.‘ Those five benefits are: 

(1) Transportation in kind from place 
of discharge to home of record upon entry 
into service unless the member is in con- 
finement pursuant to sentence of civil court 
on date of such discharge; *® 

(2) Cash allowance; ° 

(3) Issue of suit of civilian clothes ; * 

(4) Review of discharge; ® 

(5) Correction of naval records.° 

Of the remaining benefits eleven are definitely 
denied. They are: 

(1) Travel allowance; *° 

(2) Retain and wear uniform; " 

(3) Honorable discharge button; *” 

(4) Honorable service lapel button or 
pin; * ; 

(5) Certificate of satisfactory service; '* 

(6) Mustering out pay; * 

(7) Reemployment rights 
Service) ; *¢ 

(8) Civil service preference—federai ; *” 

(9) Headstone or grave marker ; ** 

(10) Burial in a national cemetery ; *” 

(11) Special veterans rights in home- 
steading.*° 


(Selective 


4. ‘Rights and Benefits’’, NAVPERS—15619A (Revised December 1948), 
B-8621. 

5. Section 7450 (2), U. $. Navy Travel Instructions; see also Pars. 8000-1 
and 10312, MarCor Manvel. 

6. Art. C-10315 (3), BUPERS Manual; Par. 78511, MarCor Manual. 

7. Art. C-010315 (1), BUPERS Manual; Par. 52101, MarCor Manual. 

8. Section 301 of the G. |. Bill, supra, note 1 (38 U. S. C. 693h). 

9. Section 207 of the Legislative Reorganization Act of 1946 (5 U. S. C. 
191a, Supp. V, 1952). 

10. Section 7500, U. S$. Navy Travel Instructions. 

11. Art. C-10315 (1), BUPERS Manual; Par. 10310, MarCor Manual. 

12. Art. B~2108, BUPERS Manual; Par. 20258, MarCor Manual. 

13. Art. B~2107, BUPERS Manual; Pars. 20258 and 20260, MarCor Manual. 

14. Art. C-10503, BUPERS Manual (Form NAVPERS 554); Par. 10320, 
MarCor Manual. 

15. Act of Feb. 3, 1944 (38 U. S. C. 691). 

16. Section 8 of the Selective Training and Service Act of 1940 (50 
U. S. C. App. 403); Section 9 of the Selective Service Act of 1948 (50 U. S$. C. 
App. 459, Supp. V, 1952). 

17. Veterans’ Preference Act of 1944, as amended (5 U. S$. C. 851, Supp. 
V, 1952). 

18. Act of July 1, 1948 (24 U. S. C. 279a, Supp. V, 1952). 

19. Act of May 14, 1948 (24 U. S. C. 281, Supp. V, 1952). 

20. Act of May 31, 1947 (43 U. S. C. 279, Supp. V, 1952). 
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The remaining benefits, which may or may 
not be denied, in many instances determine the 
full measure of the punishment awarded by a 
special court-martial when a bad conduct dis- 
charge is adjudged. They are as follows: 

(1) Federal vocational rehabilitation ; ** 

(2) Apprentice training; 7 

(3) Educational rights ; ** 

(4) Loan guaranty; ** 

(5) Employment assistance; *° 

(6) Readjustment allowance; 7° 

(7) Service connected disability com- 
pensation ; ?” 

(8) Pension for disability not service 
connected ; 78 

(9) Hospital care in Veterans’ Adminis- 
tration facility; *° . 

(10) Medical care and prosthetic appli- 
ances; *° 

(11) Domiciliary care; ™ 

(12) Compensation for death due to 
naval service; *” 

(13) Pension for death not due to naval 
service ; ** 

(14) Burial allowance; ** 

(15) Burial flags.*® 

A mere reading of the above lists shows that 
they represent material benefit to a veterau 
when entitlement is established. Conversely 
denial of them constitutes material and substan- 
tial loss, and is a definite part of the punish- 
ment included in a bad conduct discharge. 


Determination of entitlement 


The determination as to whether or not a 
former serviceman is entitled to receive any of 
the benefits listed in the last category above is 
made by the Veterans Administration or other 
agency administering the benefits. As pointed 


21. Act of Mar. 20, 1933, as amended (38 U. S. C. 697c, 701 (f)). 

22. Section 400 (b) of G. |. Bill, supra note 1 (38 U. S. C., note following 
Ch. 12). 

23. Section 400, 402 and 403 of G. |. Bill (38 U. S. C., note following 
Ch. 12). 

24. Section 500 of G. |. Bill (38 U. S. C. 694, Supp. V, 1952). 

25. Section 600 of G. |. Bill (38 U. S$. C. 695). 

26. Section 700 of G. 1. Bill (38 U. S. C. 696). 

27. Veterans’ Regulations 1 (A). 

28. Ibid. , 

29. Section 6 of the Act of March 20, 1933 (38 U. S. C. 706). 

30. Section 6 of the Act of March 20, 1933 (38 U. S. C. 706); Section 
104 of the G. |. Bill, supra, note 1 (38 U. S. C. 693d). 

31. Section 6 of the Act of March 20, 1933 (38 U. S$. C. 706). 

32. Veterans’ Regulations 1 (A). 

33. Section 6 of the Act of Dec. 14, 1944 (38 U. S$. C. 735); see also 
Section 12 of the Act of July 13, 1943 (38 U. S. C., note following Ch. 12). 

34. Veterans’ Regulations 9 (A). 

35. Ibid. 
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out before, the Veterans Administration deter- 
mination of entitlement is based upon whether 
or not the particular person concerned would be 
entitled to compensation for service connected 
disability. And both regulations and statutes 
clearly provide that a discharge or release from 
active service under conditions other than dis- 
honorable is a prerequisite to the right to receive 
veterans’ benefits.** The pamphlet “Rights and 
Benefits for the New Naval Veterans,” published 
by the Navy Department for Navy and Marine 
Corps separatees, in referring to disability com- 
pensation, also states that “discharge must be 
under conditions other than dishonorable.” ** 
That brings us right back to the nature of the 
discharge as listed in the table at the beginning 
of this article. Because of the difference in the 
choice of words between the dishonorable dis- 
charge and the bad conduct discharge, under 
“Nature of discharge,” in that table we might 
be inclined to conclude that a bad conduct dis- 
charge is always considered as having been 
awarded under conditions other than dishon- 
orable, and that entitlement to benefits would 
automatically follow. However, that conclusion 
is not correct, since conditions surrounding the 
awarding of a bad conduct discharge may con- 
stitute dishonorable conditions. In the first 
place, all bad conduct discharges adjudged by 
general courts-martial are held to have occurred 
under dishonorable conditions. With regard to 
discharges adjudged by special courts-martial, 
determination of the question of whether it was 
awarded under dishonorable conditions is left 
to the agency administering the benefits,** 
usually the Veterans Administration. The 
“Regulations and Procedures” of the Veterans 
Administration provide as follows: 

(A) To be entitled [to federal benefits] 
the period of active service upon which claim is 
based must have been terminated by discharge or 
release under conditions other than dishonorable. 
In other words benefits are barred where 
the person was discharged under dishonorable con- 
ditions. The requirement of the words “dishonor- 
able conditions” will be deemed to have been met 


when it is shown that the discharge or separation 
from active military or naval service was (1) for 





36. See for example, Section 1503 of the G. |. Bill (38 U. S. C. 697¢). 

37. Rights and Benefits of the New Naval Veterans, Department of the 
Navy, Bureau of Naval Personnel, Veterans Affairs Branch, Personal Affairs 
Division, NAVPERS 15853, April 1, 1952. 

38. Correction by Discharge Review Board, Index Digest of the Decisions 
of the Administrator of Veterans’ Affairs, Veterans’ Administration, Mar. 
1, 1931 to June 30, 1946, page 90. 





mutiny, (2) spying, or (3) for an offense involving 
moral turpitude or willful and persistent miscon- 
duct; Provided, however, That where service was 
otherwise honest, faithful, and meritorious a dis- 
charge or separation other than dishonorable be- 
cause of the commission of a minor offense will not 
be deemed to constitute discharge or separation 
under dishonorable conditions.” 


The above provisions are clear as to mutiny 
and spying. Relative to moral turpitude the 
following definitions are here quoted: 


Turpitude—Inherent baseness; depravity.” 

Turpitude—Everything done contrary to justice, 
honesty, modesty, or good morals is said to be done 
with turpitude.” 

Moral turpitude—An act of baseness, vileness, or 
depravity in the private and social duties, which 
a man owes to his fellow men, or to society in gen- 
eral, contrary to the accepted and customary rule 


of right and duty between man and man. . . . Con- 
duct contrary to justice, honesty, modesty, or good. 
morals.” 


Generally speaking the commission of an 
offense of sufficient gravity to constitute a 
felony connotes moral turpitude. The Manual 
for Courts-Martial provides that a dishonorable 
discharge is proper for offenses usually recog- 
nized by the civil law as felonies.** Therefore, 
the Table of Maximum Punishments ** may be 
used, to a large degree, as a guide in decid- 
ing whether or not an accused in a particu- 
lar case is convicted of an offense involving 
moral turpitude. Where the gravity of an of- 
fense, military in nature, is such that the maxi- 
mum punishment is a dishonorable discharge, it 
is probable that the Veterans Administration 
would deny benefits to a former serviceman 
separated from the service with a bad conduct 
discharge adjusted by a special court-martial. 

The Veterans Administration has held that 
the crime of obtaining money under false pre- 
tenses involved moral turpitude, thereby deter- 
mining that even an administrative discharge 
(as distinguished from one adjudged by a court- 
martial), which was given because of conviction 
of that crime in a civil court, was given under 
dishonorable conditions. In another case the 
Veterans Administration made a determination 
that a bad conduct discharge, ordered executed 
after violation of probation on a suspended dis- 


39. Veterans’ Administration ‘‘Regulations and Procedures,"’ Section 1064. 
40. Webster's New Collegiate Dictionary, 1951. 

41. Cyclopedic Law Dictionary, 3d Ed. (1940). 

42. Black's Law Dictionary, 4th Ed. (1951). 

43. Par. 76a (6), MCM, 1951. 

44. Par. 127¢, MCM, 1951 (page 219 ef seq). 





charge, was given under dishonorable condi- 
tions, quite apart from the fact that the court 
which originally awarded the discharge was a 
general court-martial. The Veterans Adminis- 
tration determination was apparently based on 
the ground that a violation of probation was evi- 
dence of moral turpitude. It has also been de- 


termined that larceny and receiving stolen goods 


convictions render a resulting bad conduct dis- 
charge one given under dishonorable conditions. 
A discharge because of homosexual acts or ten- 
dencies generally will be considered as under 
dishonorable conditions and a bar to entitlement. 
However, the facts in a particular case may 
warrant a different conclusion, probably where 
the participant was forced into the act.*° A bad 
conduct discharge as the result of a conviction of 
desertion probably would deny entitlement. 

There remains one other reason for discharge 
which, under the regulations governing the Vet- 
erans Administration, will result in a determina- 
tion that it was given under dishonorable condi- 
tions. That is where the discharge is awarded 
for “wilful and persistent misconduct.” * 
Benefits have usually been granted by the Vet- 
erans Administration when there is a failure to 
show either that the misconduct was willful or 
that it was persistent. For instance, in a case 
where an accused has been convicted at one trial 
of several offenses of misconduct, none of which 
involved the element of willfulness but for con- 
viction of which a bad conduct discharge might 
be awarded (because the authorized confinement 
without substitution is six months or more) ,*” 
entitlement would probably be granted because 
of the lack of a showing of willfulness. The 
proviso included in the regulations of the Vet- 
erans Administration ** has been determined to 
mean that discharge because of the commission 
of one minor offense will not be deemed sufficient 
to constitute discharge under dishonorable con- 
ditions, regardless of the willfulness involved. 
It is probable, however, that benefits will be de- 
nied in a case where conviction of the offense 
charged at the trial is followed by the awarding 
of a bad conduct discharge because of proof of 

(Continued on page 22) 

45. Veterans’ Administration “R gui tic 1s ont P d "", Section 
1064. 

46. Ibid. 

47. See Par. 127c, Section B, MCM, 1951. 


48. Veterans’ Administration ‘‘Regulations and Procedures’’, Section 
1064. 





JAG JOURNAL 











urt 
sa 
lis- 


vi- 
de- 
ds 
lis- 
ns. 
n- 
ler 
nt. 
ay 
are 
ad 


ge 
et- 
1a- 
di- 
ed 


) 46 


at- 


or 
se 


ch 
n- 
ht 
nt 


se 


he 
t- 


iL 








MILITARY JURISDICTION OVER THE 


“CIVILIAN COMPONENT” OF THE ARMED 
FORCES 


By LCDR J. R. BROCK, USN 


The question of military punitive authority 
over civilians is one of continuing importance 
and concern. In the UCMJ Congress has 
authorized court-martial jurisdiction over civil- 
ian personnel who are serving with, em- 
ployed by or accompanying the armed forces. 
However, as a matter of practice such court- 
martial jurisdiction is generally exercised 
only where other disciplinary means are not 
available. 





big QUESTION OF COURT-MARTIAL 
JURISDICTION over certain civilian per- 
sonnel of the Armed Forces who are “employed 
by,” “serving with” or “accompanying” the 
Armed Forces has been clarified to a degree by 
Articles 2 (10), 2 (11) and 2 (12) of the Uni- 
form Code of Military Justice. The problem of 
court-martial of any civilian continues to be a 
question of concern to the various branches of 
the service, although there has been authority 
for court-martial of civilian personnel accom- 
panying the Army since the early revolutionary 
period of this country. It has been considered 
that civilian personnel serving with the Armed 
Forces are protected by the military arm, and 
that they owe to it the correlative obligation of 
obedience. Also, due consideration for the mo- 
rale and discipline of the uniformed personnel as 
well as for the security of the Government 
against the consequences of unauthorized com- 
munication with the enemy, requires discipli- 
nary jurisdiction over such personnel equal to 
that of the members of the Armed Forces them- 
selves. During World War II special legisla- 
tion gave the Navy such court-martial authority. 
The Uniform Code of Military Justice has sub- 
stantially re-enacted the Army provision regard- 
ing court-martial jurisdiction over civilian per- 
sonnel accompanying the Armed Forces. 

In the absence of appropriate judicial facili- 
ties in the many leased base areas throughout 
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the world, the problem of discipline has required 
the careful application of court-martial jurisdic- 
tion over certain civilian personnel who come 
within the provisions of Article 2 (12) of the 
Code. Civilian personnel employed on certain 
Military Sea Transportation Service vessels 
have become an important group of persons 
coming under court-martial jurisdiction under 
authority of Article 2 (11). During the stress 
of conditions of war, Article 2 (10) is the 
authority for court-martial jurisdiction over 
civilian personnel, and is also applicable within 
the continental limits of the United States. This 
jurisdiction has long existed in the Army but it 
appears that the policy of exercising such juris- 
diction sparingly has been sound. 


Extent of application 


Articles 2 (10), 2 (11) and 2 (12) of the 
Uniform Code of Military Justice are largely 
re-enactments of Article 2 (d) of the Articles of 
War, which has been broadly interpreted by the 
federal courts. Article 2 (10) of the Code pro- 
vides in time of war for court-martial of civilian 
personnel serving with or accompanying the 
Armed Forces in the field. The federal courts 
have interpreted the term “in the field” in con- 
sidering Article 2 (d) of the Army Articles of 
War, as including in some cases court-martial of 
civilian personnel within the continental limits 
of the United States. 

Article 2 (11) has broadened the coverage of 
persons subject to court-martial jurisdiction in 
that any person serving with, employed by or 
accompanying the Armed Forces in time of 
peace as well as in time of war is made subject 
to court-martial jurisdiction. It is to be noted, 
however, that jurisdiction under this paragraph 
attaches only outside the continental limits of 
the United States. 

Article 2 (12) provides for court-martial 
jurisdiction of all persons within an area leased 
by or otherwise reserved or acquired for the use 
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of the United States which is under the control 
of the Secretary of a Department and which is 
without the continental limits of the United 
States. This Article is broad authority for 
court-martial of civilian personnel in a leased 
base area and is authority for court-martial 
jurisdiction by United States military authori- 
ties in those cases where leased base areas are 
jointly used and jointly administered by another 
country such as French Morocco. 

Any determination as to whether Article 
2 (11) or 2 (12) is applicable to civilian per- 
sonnel as serving with, employed by or accom- 
panying the Armed Forces is subject, however, 
to the provisions of treaties or agreements to 
which the United States is or may be a party 
or to any accepted rule of international law. 
Pertinent treaties and executive agreements 
should be consulted before jurisdiction is as- 
serted. Most agreements presently negotiated 
define “Armed Forces” and “civilian compo- 
nent” and specifically set forth the jurisdictional 
rights as to the “Armed Forces” and “civilian 
component.” The latter term is generally de- 
fined in agreements as personnel serving with, 
employed by or accompanying the Armed 
Forces. 

The similarity of Paragraphs 10, 11 and 12 of 
Article 2 of the Code to the old Articles of War 
has been explained in Senate Report No. 486 of 
the 81st Congress, Ist Session, pages 7 and 8, 
in which the point is made clear that Para- 
graphs 2 (11) and 2 (12) of the Code are ap- 
plicable in time of peace as well as war but are 
subject to provisions of any treaty or agreement 
to which the United States is a party or to an 
accepted rule on international law. Article 
2 (10) is not subject to treaties and agreements 
since this paragraph applies only in time of war. 
It is further pointed out that Paragraph 2 (11) 
is broader in scope than AW2 (d) of the old 
Articles of War, in that this paragraph of the 
Code is made applicable to persons employed by 
the Armed Forces as well as those serving with 
or accompanying the Armed Forces. 


Decisions of federal courts 


In determining whether persons are serving 
with, employed by, or accompanying the Armed 
Forces, several federal cases have interpreted 
statutes basically re-enacted as Articles 2 (10), 
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2 (11) and 2 (12) of the Code, to permit court- 
martial jurisdiction over certain civilian per- 
sonnel. 

In Perlstein v. U. S., 151 F. 2d 167 (3rd Cir. 
1945), the appellant was a civilian empleyed by 
an Army contractor in connection with certain 
salvage operations in Massawa, Eritrea. It was 
held that the purpose of appellant’s job as an air 
conditioning maintenance workman was to ease 
the living conditions of the contractor’s em- 
ployees, that he was an integral part of the whole 
endeavor, and that he was therefore within the 
provision of Article 2 (d), Articles of War, as 
a person accompanying the Armed Forces and 
subject to court-martial jurisdiction. 

In general, the situation of civilians employed 
on vessels chartered to Military Sea Transpor- 
tation Service and under operational control of 
Military Sea Transportation Service appears to 
be substantially the same as that of the peti- 
tioners in the recent cases of McCune v. Kil- 
patrick, 53 F. Supp. 80 (E. D. Va. 1943), and 
In Re Berue, 54 F. Supp. 252 (S. D. Ohio 1944). 
In each of these cases it was held by a United 
States District Court that the petitioner, a mer- 
chant seaman on a vessel sailing under Army 
direction under a General Agency Agreement, 
was subject to military law. In the McCune 
case the ship carried Army passengers and 
cargo, in the Berue case, Army cargo but no 
military personnel except a cargo security offi- 
cer, whose duty it was to prevent pilferage or 
spoilage of the cargo. 

In the case of In Re DiBartolo, 50 F. Supp. 929 
(S. D. N. Y. 1943), the petitioner was a me- 
chanic who had been employed by the Douglas 
Aircraft Company at its aircraft depot, Gura, 
Eritrea. The court held that the petitioner ac- 
companied the armies of the United States and 
was clearly subject to court-martial jurisdiction. 
In Ex Parte Falls, 251 F. 415 (N. J.D. 1918), the 
petitioner while occupying the position of chief 
cook in a merchant ship attempted to desert the 
ship and refused to return thereto. As seaman 
chief cook, Falls was no doubt subject only to 
the orders of the master of the vessel with re- 
spect to the navigation and management of the 
ship. Nevertheless, the United States District 
Court in this case held that Falls was a person 
accompanying the Army. 
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Army JAG opinions 


The following cases are examples of interest- 
ing factual situations in which the Judge Advo- 
cate General of the Army considered Article 
2 (d) of the Articles of War to be appropriate 
authority for court-martial jurisdiction of civil- 
ian personnel in wartime. The Judge Advocate 
General of the Army, in considering the question 
of what constitutes civilians “accompanying or 
serving with” the armies has ruled that all per- 
sons on board United States Army transports 
or Army cargo vessels operating under the juris- 
diction and command of the United States War 
Department for purposes connected with the 
operations of the Army, are “accompanying or 
serving with” the armies (1918 Op. JAG 79, 
1 Bull. JAG (1942) 357); that a civilian em- 
ployed by the Government to unload military 
supplies and munitions is “serving with” the 
armies (1918 Op. JAG 2438) ; that a civilian em- 
ployed as a policeman to guard dynamite owned 
by a contractor engaged in construction at an 
Army base leased from Great Britain is “accom- 
panying or serving” with the armies (1 Bull. 
JAG (1942) 12) ; that American newspaper cor- 
respondents officially accredited to the Army are 
“accompanying” the Army (1 Bull. JAG (1942) 
212) ; that a civilian employee of a contractor, 
engaged in construction at a United States Army 
base in a British possession, was subject to Ar- 
ticle 2 (d) of the Articles of War (1 Bull. JAG 
(1942) 357); that civilian employees of the 
Board of Economic Warfare, the Office of Lend 
Lease, and other independent civilian Govern- 
ment agencies serving in French North Africa 
were subject to Article 2 (d) of the Articles of 
War (2 Bull. JAG (1948) 234, 235). 


Civilian personnel of MSTS 


The problem of court-martial jurisdiction 
over certain civilian personnel of the Military 
Sea Transportation Service has been recently 
considered by the Judge Advocate General of 
the Navy. The MSTS problem required consid- 
eration of almost every angle of court-martial 
jurisdiction over civilians, in view of the varied 
status of the several groups of civilian person- 
nel connected with the operation of the MSTS 
fleet. 

The Military Sea Transportation Service, 
which was established about three years ago, is 
operated by the Department of the Navy for all 
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the United States Armed Forces. Personnel 
involved in the operations of these vessels are 
both military and civilian, with civilian person- 
nel in the categories of Civil Service employees, 
employees of general agents of the Government, 
and employees of independent contractors of 
the Government. There is sufficient operational 
control over certain groups of these persons to 
place them under the provisions of Article 2 
(11) of the Code as either serving with, em- 
ployed by or accompanying the Armed Forces. 

The Military Sea Transportation Service, in- 
cluding all of its shore activities is a part of the 
operating forces. The Commander, Military 
Sea Transportation Service, is under the mili- 
tary command of the Chief of Naval Operations. 
The Secretary of Defense Directive establishing 
MSTS not only provides for control, operation 
and administration of Government owned ves- 
sels assigned to Commander, Military Sea 
Transportation Service, but also provides for 
procurement and operation by Commander, 
MSTS of vessels acquired from commercial 
firms by bareboat charter, and time and voyage 
charter, as well as the procurement of space in 
commercial shipping vessels as found necessary. 

The various types of Government owned ves- 
sels assigned to MSTS, including those Mari- 
time Administration owned vessels which have 
been bareboat chartered to private shippers and 
in turn time re-chartered to MSTS, are inte- 
grated into the MSTS fleet. Some privately 
owned vessels time chartered to MSTS are also 
an integral part of the MSTS fleet. Both of 
these groups of ships are under the direct oper- 
ational control of MSTS as a part of the Naval 
Operating Forces, under the military command 
of the Chief of Naval Operations. It is clear, 
therefore, that the civilian personnel employed 
on the above vessels fall within the broad pro- 
visions of Article 2 (11) of the Code, and are 
subject to court-martial jurisdiction whenever 
such vessels are operating without the conti- 
nental limits of the United States. 

Those vessels owned by commercial steam- 
ship companies under voyage or space charter 
to MSTS are commercial vessels essentially un- 
der the control, administration, and operation 
of such companies. Civilian personnel employed 
on vessels owned by commercial steamship com- 
panies where such vessels incident to general 


11 


business operations may have space or the en- 
tire vessel chartered for one voyage to MSTS 
are not so related to military command that 
court-martial jurisdiction would attach to such 
personnel. Should such chartered vessels be- 
come an integral part of a task force engaged 
in a military operation, however, or by any other 
circumstance become subject to military con- 
trol, such personnel would then come within the 
provisions of Article 2 (11) of the Uniform 
Code of Military Justice and be subject to court- 
martial jurisdiction. 

In determining whether court-martial juris- 
diction under Article 2 (10), 2 (11) or 2 (12) 
does attach in any given area or situation, the 
broad principles laid down in the federal cases 
should be carefully considered in relation to the 
facts of each case. In applying Article 2 (11) 
and 2 (12) to civilian personnel serving with, 
employed by or accompanying the Armed Forces 
outside of the United States consideration must 
also be given to pertinent existing treaties and 
agreements in effect at the time, to which the 
United States is a party. Attention is invited 
to the fact that several existing treaties and 
agreements are in the process of being renego- 
tiated or otherwise superseded. The biggest 
change will be effected upon ratification of the 
NATO Status of Forces Agreement. There- 
fore, an indication of areas throughout the world 
in which the Uniform Code of Military Justice 
will be applicable to such personnel cannot yet 
be properly delineated. Each case must be con- 
sidered as presented on the basis of existing 
treaties and agreements as well as the factual 
situation. 


Recent developments 


The case of Schultz v. United States, decided 
August 5, 1952, is an interesting decision of 
the U. S. Court of Military Appeals, and indi- 
cates a continued broad interpretation of juris- 
diction over civilian personnel. The facts in 
relation to the accused’s status are as follows. 
Accused, a former captain in the Air Force and 
a citizen of the United States, was separated 
from the service in Japan. On March 1, 1950, 
he secured employment as club manager of a 
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non-appropriated fund civilian club in Japan 
under a contract to run until September 1, 1950. 
As a result of an automobile accident in which 
he had been involved on August 22, 1950, he 
was charged with involuntary manslaughter 
and was ordered to be tried by general court- 
martial in Japan. On September 1, 1950, he 
“discontinued work” at the club and obtained 
no future employment. The accident occurred 
prior to the effective date of the Code and the 
accused was charged under Article 2 (d) of 
the Articles of War. During the interval be- 
tween the date of the offense and the date of 
trial the status of the accused had changed from 
a status subject to court-martial jurisdiction 
under Article 2 (d) to a status in which he was 
no longer subject to such jurisdiction when the 
court-martial action was commenced. The 
Court ruled that this change of status was fatal 
to jurisdiction under Article 2 (d), but it recog- 
nized that under the Code this situation would 
not relieve a person from amenability to trial. 
In upholding jurisdiction on another ground 
in this case the Court applied the following rea- 
soning. The accused as an American national 
residing in occupied Japan, could be tried by 
either general court-martial or by military com- 
mission for offenses in violation of the law of 
war regardless of whether jurisdiction under 
Article 2 (d) attached. The Court pointed out 
that military commanders were authorized by 
Congress in Articles of War 12 and 15 to convene 
military commissions or general courts-martial 
for trial of violations of the law of war, and 
that General MacArthur in requesting that this 
case be forwarded to the officer exercising gen- 
eral court-martial jurisdiction in the area where 
the incident occurred “for appropriate action 
under the Articles of War’ exercised his statu- 
tory discretion to order trial under the jurisdic- 
tion conferred by Articles 12 and 15. 


Conclusion 


A review of historical precedents indicates 
that court-martial jurisdiction over civilian per- 
sonnel, where such authority exists, is exer- 
cised sparingly. Where jurisdiction is asserted, 
however, the courts have showed great liberality 
in upholding it. 
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RECENT STATUTES OF GENERAL INTEREST 
TO NAVAL PERSONNEL 


By CDR N. G. LANCASTER, USN 


This artidles does not purport to be a com- 
plete list of Jaws of the 82d Congress, 2d ses- 
sion, relating to the Navy. On the contrary, 
it is inten to cover only those statutes, 
passed by the 82d Congress during the clos- 
ing days of the second session which are con- 
sidered to be of general interest to naval per- 
sonnel, either from an official or personal point 
of view. A brief and general summary of the 
purpose of these acts will be set forth, not as 
an official interpretation of their effect, but as 
a means of making their general content 
known to the reader without the necessity of 
referring to the law itself. If any law com- 
mented upon herein is of more than a pass- 
ing interest to the reader, it is recommended 
that the full effect of the law be obtained at 
first hand by reading the statute. Inasmuch 
as all statutes referred to in this article will 
be of the 82d Congress, 2d session, they will 
be mentioned by their number only. 





ARMED FORCES RESERVE ACT OF 1952— 
P. L. 476 


This Act provides a new and comprehensive 
statutory authority for all the reserve compo- 
nents of the Armed Forces, to replace the sepa- 
rate statutes which previously governed the re- 
spective reserve branches of the different serv- 
ices. Under this Act, the reserve components 
of the Armed Forces are (a) The National 
Guard of the United States; (b) The Army Re- 
serve; (c) The Naval Reserve; (d) The Marine 
Corps Reserve; (e) The Air National Guard 
of the United States; (f) The Air Force Re- 
serve; and (g) The Coast Guard Reserve. The 
numerical strength of each of these components 
shall be as authorized by the Congress or, in 
the absence of such authorization, shall be fixed 
by the President. 

The expressed mission of these components is 
to provide trained units and qualified individ- 
uals to be available for active duty in the Armed 
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Forces of the United States in time of war or 
national emergency, and at such times as the 
national security may require. To this end, 
there is established within each of the Armed 
Forces of the United States a Ready Reserve, 
a Standby Reserve, and a Retired Reserve. 

The Ready Reserve consists of those units or 
members of the reserve components, or both, 
who are liable for active duty either in time of 
war, in time of national emergency declared by 
the Congress or proclaimed by the President, 
or when otherwise authorized by law. The ag- 
gregate personnel strength of the Ready Re- 
serve shall not exceed one million five hundred 
thousand. 

The Standby Reserve consists of those units 
or members of the reserve components (other 
than members in the Retired Reserve), or both, 
who are liable for active duty only in time of 
war or national emergency declared by the Con- 
gress, or when otherwise authorized by law. 
Except in time of war, no Standby Reserve units 
or members thereof shall be ordered to active 
duty unless the appropriate Secretary (with 
the approval of the Secretary of Defense in the 
case of a Secretary of a military department). 
determines that adequate numbers of the re- 
quired types of units of the Ready Reserve are 
not readily available. Nor may any other mem- 
ber of the Standby Reserve be ordered to ac- 
tive duty as an individual without his consent 
unless the appropriate Secretary (with the ap- 
proval of the Secretary of Defense in the case 
of a Secretary of a military department) deter- 
mines that adequate numbers of qualified mem- 
bers of the Ready Reserve in the required cate- 
gory are not readily available. 

The Retired Reserve consists of those mem- 
bers of the reserve components whose names, as 
a result of their application, are placed on the 
reserve retired lists established by the appro- 

priate Secretaries. Members in the Retired Re- 
serve may, if qualified, be ordered to active duty 
involuntarily, but only in time of war or na- 
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tional emergency declared by the Congress or 
when otherwise authorized by law. 

Any person who is a citizen of the United 
States, its Territories or possessions, who has 
made a declaration to become a citizen thereof, 
who has had prior service in the Armed Forces 
of the United States, and who meets the mental, 
moral, age and professional qualifications, is 
eligible for appointment or enlistment in the 
Reserve Components of the Armed Forces. En- 
listments are to be for such terms as the ap- 
propriate Secretary prescribes, except that in 
time of war or national emergency enlistments 
will be automatically extended until six months 
after the termination of the war or national 
emergency. All Reserve commissioned officers 
shall hold appointment for an indefinite term— 
during the pleasure of the President. When on 
inactive duty, all members of the reserve com- 
ponents, except those in the Retired Reserve, 
shall be given a physical examination at least 
once every four years, or more often as the ap- 
propriate Secretary deems necessary, and shall 
be required to submit personal certificates of 
physical condition annually. 

Authority is given to the Secretary concerned 
to enter into standard written agreements with 
members of the reserve components for periods 
of active duty of not less than one and not more 
than five years. Upon the expiration of an 
agreement for active duty, a new agreement 
may be effected. Each agreement shall pro- 
vide that the member shall not be released from 
active duty involuntarily during the period of 
the agreement (1) by reason of a reduction in 
numerical strength of the military personnel 
of the Armed Forces of the United States con- 
cerned, unless his release is in accordance with 
the recommendation of a board of officers ap- 
pointed by competent authority to determine 
the members to be released from active duty 
under regulations prescribed by the appropriate 
Secretary; or (2) for reasons other than that 
prescribed in (1) above without an opportunity 
to be heard by a board of officers prior to such 
release, unless such release from active duty 
is pursuant to sentence of court-martial, unex- 
plained absence without leave of three months 
duration, or final conviction and sentence to con- 
finement in a federal or state penitentiary or 
correctional institution. Any member involun- 
tarily released from active duty prior to the 
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expiration of the period of service under his 
agreement, except for reasons due to his own 
misconduct, shall be entitled to receive an 
amount equal to one month’s pay and allowances 
multiplied by the number of years (including 
any pro rata part thereof) remaining as the 
unexpired period of his agreement for active 
duty. When on active duty, members of the 
reserve components may be detailed to any duty 
authorized by law for officers and enlisted mem- 
bers of a Regular component of the Armed 
Forces of the United States. 

Upon performing a certain period of active 
service, Reserve officers become eligible to re- 
ceive varying amounts as uniform allowances. 
It is suggested that these officers read the pro- 
visions of section 243 of Public Law 476 to de- 
termine the uniform allowance to which they 
are entitled. 

Section 413 of the Act provides that mem- 
bers of the Naval Reserve and the Marine Corps 
Reserve who have performed a total of not less 
than thirty years of active Federal service; or 
who have had not less than twenty years of ac- 
tive Federal service, the last ten years of which 
shall have been performed during the eleven 
years immediately preceding their transfer to 
a Retired Reserve; may be placed in a Retired 
Reserve upon their request. Except while on 
active duty, personnel so transferred to a Re- 
tired Reserve shall be entitled to pay at the rate 
of 50 per centum of their active duty rate of 
pay. Inasmuch as the Act does not contain a 
definition of the words “active Federal service,” 
the meaning of this term is left in some doubt. 


MARINE CORPS PERSONNEL STRENGTH 
AND RELATIONSHIP OF THE COMMAN- 
DANT OF THE MARINE CORPS TO THE 
JOINT CHIEFS OF STAFF—P. L. 416 


This statute provides that the United States 
Marine Corps, within the Department of the 
Navy, shall be so organized as to include not 
less than three combat divisions and three air 
wings, and such other land combat, aviation, 
and other services as may be organic therein. 
Also, except in time of war or national emer- 
gency hereafter declared by the Congress, the 
personnel strength of the Regular Marine Corps 
is to be maintained at not more than four hun- 
dred thousand. 
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In accordance with the provisions of this law, 
the Commandant of the Marine Corps shall 
meet with the Joint Chiefs of Staff when mat- 
ters directly concerning the Marine Corps are 
being considered. On these occasions and with 
respect to these matters the Commandant shall 
have co-equal status with the members of the 
Joint Chiefs of Staff. 


DEFENSE APPROPRIATION ACT, 
19538—P. L. 488 


Certain provisions in the nature of limita- 
tions on the expenditure of funds contained in 
the Department of Defense Appropriation Act, 
1953, which are of interest to naval personnel 
are set forth in the following paragraphs. 

(a) In title II of the Act, a provision under 
the heading “Retired Pay” provides: 


That no part of such sum shall be used to pay 
the retired or retirement pay of any commissioned 
member of the Regular Army, Navy, Marine Corps, 
or Air Force who is voluntarily retired after the 
date of enactment of this Act, unless such mem- 
ber was retired because of (1) being unfit to per- 
form the duties of his office, rank, grade, or rating 
by reason of a physical disability incurred in line 
of duty, or (2) achieving the age at which retire- 
ment is required by law, or (3) whose applica- 
tion is approved in writing by the Secretary of 
Defense stating that the retirement is in the best 
interests of the service, or, is required to avoid 
cases of individual hardship. 


(b) Section 636 of the Act provides: 


None of the funds provided in this Act shall be 
available for training in any legal profession nor 
for the payment of tuition for training in such 
profession in excess of twenty persons per year, 
exclusive of students in ROTC units: Provided, 
That nothing contained in this Act shall prohibit 
persons now attending law courses from completing 
same. 


(c) Further, a limitation on the expenditure 
of funds for the shipment of household effects 
is contained in section 632, which reads as fol- 
lows: 

No part of any appropriation contained in this 
Act shall be available for expense of transporta- 
tion, packing, crating, temporary storage, drayage, 
and unpacking of household goods and personal ef- 
fects in excess of an average of five thousand 
pounds net, such average to be based upon the total 
number of shipments authorized for permanent 
change of station during the previous fiscal year 
but not exceeding nine thousand pounds net in any 
one shipment. 
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(d) Title VII of the Act is known as the C’ 
bat Duty Pay Act of 1952. It entitles any pe 
who was a member of a combat unit in Korea 
for at least six days during any month after 
May 31, 1950, to forty-five dollars per month. 
However, an exception provides that no per- 
son shall be entitled to receive combat pay un- 
der this Act in addition to any incentive or spe- 
cial pay. Korea is defined as the geographical 
area specified for income-tax-exemption pur- 
poses by Executive Order 10195,-approved De- 
cember 20, 1950. The Secretaries of the serv- 
ices concerned are authorized and directed to 
promulgate regulations for the administration 
of this Act. 


VETERANS’ PREFERENCE ACT OF 1944 
: EXTENDED—P. L. 536 


The Veterans’ Preference Act of 1944 pro- 
vided various benefits in connection with Gov- 
ernment employment to those persons who 
served in the Armed Forces of the United States 
during World War II. Upon the termination 
of the state of war with Japan these benefits 
no longer accrued to people for service in the 
military forces. Public Law 536 extends the 
eligibility period for these benefits from April 
28, 1952, to July 1, 1955. 


VETERANS’ READJUSTMENT ASSIST- 
ANCE ACT OF 1952—P. L. 550 


The stated purpose of this Act is to provide 
vocational readjustment and restore lost edu- 
cational opportunities to those service men and 
women whose educational or vocational ambi- 
tions have been interrupted or impeded by rea- 
son of active service in the Armed Forces dur- 
ing a period of national emergency ; to aid such 
persons in attaining the educational and train- 
ing status which they might normally have as- 
pired to and obtained had they not served their 
country; to provide home, farm, business-loan 
benefits, unemployment compensation benefits, 
mustering out payments and employment assist- 
ance; and to assist in the readjustment of such 
persons from military to civilian life. 

An eligible veteran is described as any per- 
son who is not in the active service in the Armed 
Forces and who (1) has served in the active 
service in the Armed Forces during the period 
June 27, 1950, and the date determined by Pres- 
idential proclamation or concurrent resolution 
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of the Congress, (2) has been discharged or 
released from such active duty service under 
conditions other than dishonorable, and (3) has 
served ninety days or more, or has been dis- 
charged or released from active duty by reason 
of an actual service-connected injury or disa- 
bility. The amount and type of benefits to be 
received by the eligible veterans as a result of 
this statute and its administration procedures 
are too varying and complex to be adequately 
discussed here. Reference to the law itself and 
to any regulations issued for its administration 
is recommended. Persons who performed ac- 
tive military service during the period stated 
above should, upon being released to inactive 
duty under conditions other than dishonorable, 
consult with the Veterans’ Administration au- 
thorities nearest their home to determine the 
benefits to which they are entitled under this 
statute. 


INCREASED RATES OF VETERANS’ DIS- 
ABILITY COMPENSATION—P. L. 427 


The benefits or rates of disability compensa- 
tion authorized to be paid veterans by subpara- 
graphs (k), (1), (m), (n), and (p) of para- 
graph II, Part I, Veterans’ Regulations Num- 
bered 1 (a) are increased in varying amounts 
by section 1 of Public Law 427. Also a new 
subparagraph (q) is added to the above men- 
tioned Regulations which allows a sum of not 
less than $67.00 per month for service-incurred 
disability resulting from active tuberculous 
disease if, in the opinion of the Administrator 
of Veterans’ Affairs, the disease has reached 
a condition of complete arrest. Sections 202 
(3), (5), and (7) of the World War Veterans’ 
Act, 1924, as amended, are further amended 
to provide an increase of certain benefits. 

Personnel who are, or in the future become, 
entitled to benefits under these laws and regu- 
lations should refer to them in order to deter- 
mine the exact impact of Public Law 427 with 
respect to their individual cases. 


SOCIAL SECURITY ACT AMENDMENTS 
OF 1952—P. L. 590 


This Act amends the Social Security Act to 
provide wage credits for active military service 
during the period 16 September 1940 to 31 De- 
cember 1953 inclusive. Persons with active 
military service at any time during that period 
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are considered to have earned $160 a month for 
each month of such service for the purpose of 
old-age and survivors’ insurance under the So- 
cial Security Act. Persons who have ten years 
of coverage are “fully insured” for life, and 
benefits may be payable to the veteran or his 
survivors regardless of the time that elapses 
between the present date and the later date of 
retirement or death. 


WOMEN PHYSICIANS AND SPECIAL- 
ISTS—P. L. 408 


Public Law 408 authorizes the military de- 
partments to appoint female commissioned of- 
ficers in all Corps of medical service on the same 
basis as males are appointed to these services. 
All benefits that accrue to males so appointed 
and their dependents also accrue to females ap- 
pointed pursuant to this statute, and their de- 
pendents. 


PERSONNEL CLAIMS—P. L. 439 


Public Law 439 amends the Military Person- 
nel Claims Act of 1945 to permit the administra- 
tive settlement of personal claims not in excess 
of $2,500 against the United States, including 
claims not heretofore satisfied, arising on or 
after December 7, 1939, of military personnel 
and civilian employees of the Department of 
Defense and the military departments. The 
Secretaries of the respective departments, or 
their designees, are empowered to determine 
the validity of the claims presented and to pay 
such damage as is established, or to replace the 
damage or lost property in kind. 

In order to substantiate a claim it must be 
shown that damage to the property or its cap- 
ture, loss, or abandonment occurred as an inci- 
dent to military service. Also the damage to, 
loss, destruction, capture, or abandonment must 
not have been caused in whole or in part by any 
negligent or wrongful act on the part of the 
claimant, his agent, or employee. Further, the 
property for which the claim is made must have 
been reasonable, useful, necessary, or proper 
under the attendant circumstances. 

The claim must be presented in writing with- 
in two years after such claim accrues or within 
one year after the date of enactment of this 
statute, whichever is later. War suspends the 
running of the statute of limitation. And, in 

(Continued on page 21) 
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CRIMINAL LAW NOTES - 





COUNSEL—the right of an accused to counsel is 
not formal, but substantial. 


@ In Johnson v. United States, 110 F. 2d 562 
(D. C. Cir. 1940), the appellant, Johnson, shot 
and killed his employer and was tried for first 
degree murder. Johnson testified that the kill- 
ing was in self-defense, but a total lack of cor- 
roboration made his defense hopeless. He was 
convicted and sentenced to death. He moved 
for a new trial on the ground of newly dis- 
covered evidence but the trial court overruled 
the motion. He appealed. 

One Robert Thomas was an eye-witness to 
the shooting, but because the Government was 
unable to locate him, he was not called as a wit- 
ness at the trial. After conviction, defense 
counsel located Thomas and obtained an affi- 
davit from him which substantially corrobo- 
rated the appellant’s story of self-defense. The 
trial court held a hearing and examined Thomas 
but found that his testimony, instead of helping 
the defendant, substantiated the Government’s 
case. The appellate court, on the other hand, 
felt that if Thomas’ testimony had been given 
at trial it would have furnished substantial sup- 
port to the appellant’s claim of self-defense. 

The Government took the position that even 
if Thomas’ testimony would have helped John- 
son, it could not be considered as new evidence 
because it was available to the defense at the 
time of trial. The appellate court did not agree 
with the Government’s contention and said: 

The experienced counselor who represents ap- 
pellant here did not represent him at the trial. Ac- 
cused was a colored boy without funds or other 
means to employ counsel of his own selection, and 
the court appointed two attorneys to defend him. 
The defense was conducted by one of them and 
another member of the bar. These attorneys did 
not examine the transcript of the testimony taken 
at the inquest. After the trial, they filed no brief 
in this court within the time allowed by the rules. 
The trial court finally asked present counsel to 
represent the defendant on this appeal. In the 
circumstances the failure of counsel to produce all 
available evidence, in a case involving the life of 
the accused, should not be held against him 
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By LCDR R. H. McCarthy, USNR 


[accused]. It would be a strange system of law 
which first assigned inexperienced or negligent 
counsel in a capital case and then made counsel’s 
neglect a ground for refusing a new trial. The 
right to counsel is not formal, but substantial. 


The case was reversed and remanded for a 
new trial. 


EVIDENCE— in prosecution for income tax evasion, 
admitting evidence of defendant's conviction for 
possession of opium based on a statement made 
to a federal agent was prejudicial error. 


@ In Sang Soon Sur v. United States, 167 F. 2d 
431 (9th Cir. 1948), appellant, a Korean and a 
resident of the Territory of Hawaii, was unable 
to readily understand or speak the English lan- 
guage. He was suspected of having evaded in- 
come tax payments and as a result a special 
agent of the Bureau of Internal Revenue made 
an investigation. During the course of the in- 
vestigation the revenue agent obtained from 
appellant a so-called confession, or admission. 
The appellant talked to the agent through an 
interpreter, appellant’s son acting in that capac- 
ity. The revenue agent, at the outset of the 
examination, advised appellant of his right to 
refuse to answer any questions which might 
tend to incriminate him and that any informa- 
tion he might give could be used against him at 
a trial. The agent then asked a few questions 
as to appellant’s name, residence and family 
status. The following questions were then 
asked by the agent and the following answers 
made by appellant: 
Q. Have you ever been arrested? A. Yes. 
Q. When were you arrested and where? A. July 
1948. I got license for rooming house late and had 
to pay $10.00 fine. Arrested once or twice for 
fighting. 
Q. Where? A. Honolulu. 
Q. When? A. Over 5 or 6 years ago. 
Q. How many? A. Two or 3 years before 1938. 
1936 charged with holding some opium. 1934 had 
some opium. Federal caught me and I got $100.00 
fine and 5 years suspended sentence. . . . 
Q. Did you plead guilty? A. Pleaded guilty. 
Q. Any other arrests? A. No. 


Q. Were you arrested before 1934? A. Possessed 
opium and arrested two—three times for fighting 
by City Police in Honolulu. One case I fought and 
case dropped in court. 

Q. Ever spend any time in jail? A. No. 


Then followed questions and answers relative 
to income tax matters. 

The statement made by appellant was re- 
duced to writing and signed and sworn to by 
him. Subsequently, appellant was charged 
with tax evasion, tried and convicted. 

The statement made by appellant to the 
revenue agent was introduced into evidence 
at the trial, without objection, and filed as 
an exhibit, but was not at that time read to the 
jury, nor were they then permitted to inspect 
it. On the following day the assistant United 
States Attorney asked and received permission 
of the court to read the statement to the jury. 
The reading of the statement was interrupted 
by defense counsel immediately after the fol- 
lowing portion had been read to the jury: 


A. Two or 3 years before 1938. 1936 charged 
with holding some opium. 1934 had some opium, 
Federal caught me and I got $100.00 fine and 5 
years suspended sentence. 


After such interruption the following collo- 
quy occurred between the Court and counsel for 
appellant: 


DEFENSE COUNSEL: If the Court please, 
may I interrupt at this time? I don’t know what 
is in those statements, but I would like to move 
that such questions and answers as may relate to 
prior offenses be stricken as being unduly prejudi- 
cial. 

THE COURT: What is that? 

DEFENSE COUNSEL: I’d like to move that 
such items as may appear in the statements or con- 
fessions that are being read that have no relation to 
taxable liability for the years 1942 or ’43 be 
stricken 

THE COURT: Overruled. 

DEFENSE COUNSEL: 
cial. 

THE COURT: Overruled. 








as highly prejudi- 


The United States Court of Appeals stated: 


The admission of the evidence of independent 
crimes was error. Its admission cannot be justi- 
fied under any of the exceptions to the general rule. 
We fail to perceive any relevancy between an eva- 
sion of the payment of income taxes and a convic- 
tion for the possession of opium. Such an error 
must have resulted in prejudice to appellant, more 
so perhaps, because of his nationality and alien 
status. 





Appellant entered the trial with a presumption 
of good reputation. He did not put his reputation 
in issue. Crawford v. United States, 59 App. D. C. 
356, 41 F. 2d 979. The introduction of evidence of 
the commission of independent crimes through the 
medium of the statement or confession cannot be 
justified on the ground that the relevant portions 
thereof could not be segregated from the irrelevant. 
Such a segregation could easily have been made 
without impairing the force and value of the state- 
ment relative to the income tax evasion. Here the 
effect of the challenged evidence could have had no 
other effect than to divert the minds of the jurors 
from the real issue and we are unable to say that 
it was not a determining factor in the minds of the 
jurors in reaching their verdict of guilty. As was 
said in the case of United States v. Dressler, 7 Cir., 
112 F. 2d 972, 977: “* * * it is inconsistent with 
our traditional conception of a fair trial to permit 
any information to go to a jury which might in- 
fluence a jury to convict a defenc* »t for any reason 
other than that he is guilty of the specific offense 
with which he is charged.” 

The appellate court reversed the judgment 


and conviction because of this prejudicial error. 


DANGEROUS WEAPONS—a dangerous. weapon is 
one likely to produce death or great bodily injury, 
and liquid lye is such a weapon. 


@ In Tatum v. United States, 110 F. 2d 555 
(D. C. Cir. 1940), the defendant was convicted 
of assault with a dangerous weapon under an 
indictment charging that she made an assault 
upon one Ragland, and did maim and disfigure, 
and that the appellant in making the assault did 
cast and throw upon Ragland a certain liquid 
commonly called lye. 

The question here is whether the indictment 
supports a conviction of assault with a dan- 
gerous weapon. Upon appeal, the appellate 
court decided that it did, holding that the in- 
dictment contained the elements of the offense 
intended to be charged, showed what the de- 
fendant must be prepared to meet, and pre- 
cluded late: prosecution for the offense. The 
court further held that the sufficiency of a crimi- 
nal pleading is to be determined by practical, 
rather than technical considerations. It de- 
fined a dangerous weapon as one likely to pro- 
duce death or great bodily injury, and held that 
liquid lye is a dangerous weapon that would 
inflict great bodily injury when thrown upon 
a victim. 


JAG JOURNAL 















rs 


rit 








JAG ATTENDS 
ANNUAL 
ABA MEETING 


EAR ADMIRAL Ira H. Nunn, Judge Advo- 
cate General of the Navy, conducted an in- 
spection of the Eleventh and Twelfth Naval 
District Legal Offices during the first half of 
September, 1952. During the period 14-18 
September 1952, he attended the annual meet- 
ing of the American Bar Association at San 
Francisco. During the course of the meeting 
various conferences were held with leading ci- 
vilian members of the bar in an effort to con- 
tinue close liaison between members of the legal 
profession in and out of uniform, and to work 
toward the solution of problems common to both 
categories. 

Specific meetings and functions attended by 
Admiral Nunn included: Opening Assembly of 
the American Bar Association, Stanford Law 
School Alumni Luncheon, Annual Dinner in 
honor of the Judiciary of the United States, 
Annual Dinner and Business Meeting of the 
Judge Advocates Association, Annual Breakfast 
of Phi Delta Delta, Harvard Law School Alumni 
Luncheon, Annual Luncheon, and reception of 
the National Conference of Bar Examiners. 

On the last evening of his stay at San Fran- 
cisco, Admiral Nunn entertained at a dinner 
on board the U. S. S. Valley Forge to honor 
Messrs. Barkdull and Storey, the outgoing and 
incoming presidents of the American Bar As- 
sociation, and to show his appreciation for the 
Association’s assistance in the Navy’s legal aid 
program. In addition to the two guests of 
honor, those attending included Justice Douglas 
L. Edmonds of the Supreme Court of California, 
Chief Judge Robert Quinn of the Court of Mili- 
tary Appeals and his associate on the bench, 
Judge George Latimer, Mr. Harrison Tweed of 
the New York bar, Mr. Otto Schoenrich of the 
New York bar, Mr. John Hall of the Virginia 
bar, Mr. Tappan Gregory, Editor-in-Chief of 
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the ABA Journal, Captain R. E. Dixon, Com- 
manding Officer, U. S. S. Valley Forge, Captain 
Chester Ward, District Legal Officer, 12ND, 
members of his office, and commanding officers 
of all Volunteer Law Units in the Twelfth Naval 
District. 


Attendance at the Annual Meeting resulted in 
the establishment of closer relationships with 
the American Bar Association, and the mutual 
assurance of both Dean Storey and Rear Ad- 
miral Nunn of active support for the programs 
of the Association, and the furtherance of mili- 
tary justice. 


TRANSFERS 





The following is a list of change of station orders issued to all 
Naval and Marine officers transferred to or from the office of the 
Judge Advocate General, and to all Naval law specialist officers 
regardless of assignment. The list includes transfers issued be- 
tween the dates of 19 September 1952 and 19 October 1952. 





CDR William J. Bivens, USNR, from SchNav- 
Justice to Naval Station, Tongue Point, As- 
toria, Ore. 

LCDR Thomas J. Flynn, USNR, from Com 12 
to SchNavJustice (FURASPERS). 

LCDR Roman T. Keenan, USNR, from JAG to 
Inactive Duty. 

LCDR Edward J. Liebman, USNR, from Naval 
Station, Newport, R. I. to Receiving Station, 
Philadelphia, Pa. 

LCDR Charles J. Mackres, USNR, from USS 
SHADWELL to SchNavJustice (FURASP- 
ERS). 

LT Glenn R. Feist, USNR, from ComCruDesPac 
to NAAS, Miramar, San Diego, Calif. 

LT John B. Look, Jr., USNR, from NAAS, 
Kingsville, Texas to Inactive Duty. 

LT Arthur R. Maier, Jr., USNR, from NTC, 
Bainbridge, Md. to Com 38. 

LT James Rozek, USNR, from Com 13 to Inac- 
tive Duty. 

LTJG Jeanne Marie Schrumpf, USN (W), from 
JAG, Resignation. 

MAJ Alexander M. Hearn, USMC, from MAR- 
PAC to JAG. 
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RECENT 
JAG 
OPINIONS 





Many opinions signed by the Judge Advocate General concern 
matters which are of importance throughout the naval establish- 
ment. Digests of some of the opinions which are considered to 
be of general interest to naval personnel are published below. 
These digests do not necessarily include all points covered in the 
opinions, or all actions taken by the Judge Advocate General in 
the actual cases. 

Matter appearing in this column is for informational purposes 
only. Official reports of the opinions included herein will appear 
in the Digest of Opinions of the Judge Advocates General of the 
Armed Forces. 





LINE OF DUTY—BRIEF ABSENCES 


@ An enlisted man recently suffered severe in- 
juries when he accidentally drank from a jar 
containing lye solution. At the time of his in- 
juries he had been absent without leave for ap- 
proximately 14 hours. The degree of negligence 
established by the evidence was not sufficient 
to support a finding of misconduct. 

Section 0504d NS MCM provides that injuries 
are not incurred in the line of duty if suffered 
by a man while he is absent without leave ma- 
terially interfering with the performance of his 
military duties. Section 0504d also provides, 
however, that ordinarily material interference 
does not result from brief absences during 
which no specific duty assignment was made 
or avoided. 

The Judge Advocate General held that an ab- 
sence for a period of less than 24 hours is a brief 
absence within the meaning of the term as used 
in section 0504d NS MCM (see JAG Journal, 
Nov. 1952, p. 14). Therefore, when death or 
injuries occur during such a period, an affirma- 
tive showing that by his absence the victim 
avoided a specific duty assignment, is required. 
However, the Judge Advocate General further 
stated that in cases of absences in excess of 24 
hours it may be presumed that such absence ma- 
terially interfered with the performance of mili- 
tary duties, and an affirmative showing that 
the absence did not in fact so interfere would 
be necessary to support a finding that the in- 
juries were sustained in the line of duty. 

Accordingly it was held that the injuries in 
the instant case were not the result of miscon- 
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duct and were incurred in the line of duty. 
OpJAGN1952/111. 


SIGNING COURT-MARTIAL PAPERS 


@ In response to a request for advice as to legal 
or acceptable procedures in signing court-mar- 
tial papers, the Judge Advocate General recently 
expressed the following opinions: 

(a) Referring charges. The decision to re- 
fer charges to a general, special or summary 
court-martial for trial must be a personal de- 
cision of the convening authority himself in 
each case. The signing of the endorsement 
referring charges for trial may legally be done 
by a person other than the convening authority, 
provided that action is taken at the explicit per- 
sonal direction of the convening authority in 
the individual case. Although it is legal, how- 
ever, the Judge Advocate General does not con- 
sider it good practice for persons other than 
the convening authority to sign the referral for 
trial. Each instance of signature by command 
or order affords a possible opportunity to ques- 
tion whether or not the required personal de- 
cision was in fact made. 

(b) Appointing orders. Appointing orders 
of Navy courts-martial and modifications there- 
of must be personally signed by the convening 
authority. 

(c) Action of convening and supervisory au- 
thority. The initial action in each case of trial 
by any type of court-martial and any supple- 
mentary or corrective action by the convening 
authority must be signed by the convening av- 
thority in his own hand. Para. 89, MCM, 1951. 
Similarly it is the Judge Advocate General’s 
opinion that all reviews by a supervisory au- 
thority of all types of courts-martial require 
the personal signature of that authority. 

(d) Promulgating orders. Orders promul- 
gating the result of trial and any action taken 
thereon may be signed either by the issuing 
officer or by a subordinate properly authorized 
to do so. Section 0114a (2) NS MCM. 

(e) Officer in command. An officer may be 
in command either because he is so detailed by 
competent authority or because he has succeeded 
to command by operation of law. The power to 
act as convening authority rests in the office, 
not in the individual person, and departmental 
regulations governing devolution of command 
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are also effective to transfer an attendant power 
to act as convening authority of courts-martial. 
Para. 5a (5) and 84a and b, MCM, 1951. Devo- 
lution of command is entirely different and dis- 
tinct from attempted delegation of authority 
by one who is in command. Devolution is per- 
mitted, delegation of authority is not. When the 
power to convene is vested in “Flag officers in 
command of” a particular command, however, 
a successor can act as convening authority only 
if he is personally of flag rank. Action in each 
case would be taken in the name of the office 
of the convening authority. Action in the name 
of a staff position or “by direction” would not 
be acceptable as legal. See United States v. 
Campbell, NCM 1, 1 CMR 452 (1951). 

(f) Use of word “Acting.” Article 1608 (5), 
Navy Regulations (1948), requires use of the 
word “Acting” below the signature on official 
correspondence by an officer temporarily suc- 
ceeding to command. Appointing orders and 
actions on court-martial records are not con- 
sidered by the Judge Advocate General to be 
official correspondence within the meaning of 
this regulation. Therefore use of the word 
“Acting” ‘in connection with such documents is 
not considered mandatory. 

OpJAGN 1952/108. 24 Sept. 1952. 


USE OF TABLE OF EQUIVALENT PUNISHMENTS IN 
SENTENCES CONTAINING A_ PUNITIVE DIS- 
CHARGE 


@ Para. 127c, MCM, 1951 (p. 215), provides 
that unless a dishonorable or bad conduct dis- 
charge is adjudged, the court in its discretion 
may substitute for those punishments listed in 
the Table of Maximum Punishments other pun- 
ishments at the rates given in the Table of 
Equivalent Punishments. The Navy Boards of 
Review have interpreted this provision as pro- 
hibiting the combination in one sentence, of a 
punitive discharge with restriction or confine- 
ment on bread and water or diminished rations. 
Accordingly they have set aside the punitive dis- 
charge because all, or a substantial part of the 
restriction or confinement on bread and water 
or diminished rations had been served at the 
time of review. 

In JAG NOTICE 5810, dated 10 September 
1952, the Judge Advocate Genera] suggested 
that convening and reviewing authorities in tak- 
ing action on court-martial cases involving such 
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sentences remit either the punitive discharge 
or the restriction or confinement on bread and 
water or diminished rations. This notice will 
not appear in the Digest of Opinions. 


RECENT STATUTES ... 


(Continued from page 16) 

the event of death of any person entitled to pre- 
sent a claim under this law, the survivor of 
such person may present a claim for the loss 
sustained by the decedent. 


AMENDMENT OF UNIVERSAL MILITARY 
TRAINING AND SERVICE ACT WITH 
RESPECT TO RETENTION OF RESERVE 
UNITS ON ACTIVE DUTY—P. L. 461 


On July 7, 1952, the President approved Pub- 
lic Law 461 which further amended the Uni- 
versal Military Training and Service Act. This 
law authorizes the President to retain Reserve 
unit organizations and equipment in the active - 
Federal service for a total period of five con- 
secutive years. This extension applies to the 
unit only and has no effect on the period of ob- 
ligated service of the individual members of the 
units. 


THEFT OF POSTAL MATTERS—P. L. 432 


Section 1708 of title 18, United States Code, 
prescribes a penalty of not more than $2,000 or 
imprisonment not more than five years, or both, 
for any person convicted of stealing, or unlaw- 
fully receiving or having in his possession any 
postal matters. If the value of any such article 
does not exceed $100, however, the penalty is 
limited to $1,000 fine or imprisonment not more 
than one year, or both. Public Law 432 amends 
Section 1708, supra, by striking out the clause 
reading “but if the value or face value of any 
such article or thing does not exceed $100, he 
shall be fined not more than $1,000 or impris- 
oned not more than one year, or both.” This 
makes the limitation of punishment for viola- 
tion of section 1708 of title 18, United States 
Code, $2,000 fine or imprisonment not more 
than five years, or both, regardless of the value 
involved. 


CRIMES IN AIRPLANES OVER THE HIGH 
SEAS—P. L. 514 


This law amends section 7 of title 18, United 
States Code, and confers federal jurisdiction to 
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prosecute certain common-law crimes of vio- 
lence when such crimes are committed on an 
American airplane in flight over the high seas 
or over waters within the admiralty and mari- 
time jurisdiction of the United States. 


WITHHOLDING OF OFFICERS’ PAY— 
P. L. 498 


Section 1766, Revised Statutes, prohibits pay- 
ment of any money to an accountable officer in 
arrears to the United States. By virtue of the 
Act of July 16, 1892 (ch. 195, 27 Stat. 177), 
the Secretary of the Army and the Secretary 
of the Air Force had authority to pay to dis- 
bursing officers part or all of their pay even 
though in arrears to the United States. Public 
Law 498, 82nd Congress, approved July 10, 1952, 
extends to the Secretary of the Navy and to 
the Secretary of the Treasury for the Coast 
Guard, discretion with regard to the provisions 
of Section 1766, similar to that possessed by 

‘the Secretaries of the Army and Air Force. 


CIVILIAN EMPLOYEES COMPENSATED 
FROM NONAPPROPRIATED FUNDS— 
P. L. 397 


Public Law 397 states that civilian employees 
compensated from nonappropriated funds (e. g., 
Army and Air Force Exchange Service, Navy 
Ship’s Store, and Marine Corps Exchanges) 
shall not be held and considered as employees of 
the United States for the purpose of any laws ad- 
ministered by the Civil Service Commission or 
the provisions of the Federal Employees Com- 
pensation Act. This law further provides that 
these nonappropriated fund activities shall pro- 
vide their civilian employees, by insurance or 
otherwise, with compensation for death or dis- 
ability incurred in the course of employment. 
This statute is considered to be of direct inter- 
est to all naval personnel who are in charge of 
the activities therein described, and all per- 
sonnel employed or to be employed by these 
activities. 


ae 


(Continued from page 8) 

two or more previous convictions.*® The theory 
is that in this case the misconduct is considered 
as persistent, and willfulness will be inferred. 
The distinction apparently is that where several 








"49. See Par. 127¢, Section B, MCM, 1951. 
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offenses are tried at one trial the persistence, 
imputed to a repeated offender, is not present. 
Whereas, in the case where a record of previous 
convictions authorizes a bad conduct discharge 
persistence appears to arise from the fact that 
the accused has repetitiously committed offenses 
of which he has been convicted. 

It must be remembered that the granting or 
denial of benefits is finally determined by the 
Veterans Administration on the basis of the 
particular facts in the individual case, with 
reference to the principles outlined above. 
Therefore it is not possible to lay down any hard 
and fast rules for cases involving a bad conduct 
discharge by sentence of a special court-martial. 
However it is hoped that the foregoing discus- 
sion has indicated not only the punitive conse- 
quences which may result from a bad conduct 
discharge, but also the general rules which guide 
the Veterans Administration in determining 
what those consequences will be. 


Laying a ghost 


The idea has been advanced on numerous 
occasions that the accused is given a break if 
awarded a bad conduct discharge when the maxi- 
mum punishment authorized for the offense is a 
dishonorable discharge. Within the narrow 
scope of the pros and cons of bad conduct dis- 
charge versus dishonorable discharge, as such 
discharges affect benefits under federal agen- 
cies, it is a misconception to believe that the 
awarding of a bad conduct discharge is a 
break for the accused. To begin with, only a 
general court-martial has any discretion in the 
matter, and a punitive discharge of either type 
adjudged by a general court-martial will deny 
benefits under the regulations of the Veterans 
Administration. The only type of punitive dis- 
charge that a special court-martial is authorized 
by law to adjudge is a bad conduct discharge.” 
While, as pointed out above, a bad conduct dis- 
charge from a special court-martial may or may 
not result in the denial of federal benefits to the 
accused, certainly it cannot be seriously believed 
that the awarding of such a discharge is any 
kind of a break to the accused when the only dis- 
charge that court-martial may award opens the 
door to possible denial of those benefits. It is 
not the purpose here to contend that a dishonor- 
able discharge is not a greater punishment than 





50. Par. 126¢, MCM, 1951. 
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a bad conduct discharge, or that it does not carry 
with it greater reflections against the discharged 
serviceman. But, so far as the effect on federal 
benefits is concerned, a bad conduct discharge, 
from the only court-martial authorized to award 
both types of discharge, has the same effect as a 
dishonorable discharge. Thus, adjudging of a 
bad conduct discharge can hardly be described 
as “giving the accused a break.” 


DIGESTS ... 


(Continued from page 2) 


discharge, what is the legal effect of such sus- 
pension on the bad conduct discharge? (U.S. 
v. Marshall, Board of Review +6-52-S-863, de- 
cided 26 September 1952.) 


4. Does a supervisory authority acting on the . 


record of trial of a special court-martial pur- 
suant to Article 65 (b), UCMJ, have authority 
to disappruve the sentence and order a rehear- 
ing? (U.S. v. Freeman, Board of Review #6- 


52-S-825, decided 19 September 1952; U.S. v. | 


Frisbee, Board of Review +5-52-S-367, de- 
cided 3 July 1952; U. S. v. Wyatt, Board of Re- 
view +5-—52-S-323, decided 27 June 1952.) 

5. a. May a court-martial adjudge solitary 
confinement on bread and water against an ac- 
cused not attached to or embarked in a vessel? 

b. May a court-martial adjudge a sentence 
that includes a bad conduct discharge and soli- 
tary confinement on bread and water or dimin- 
ished rations? (U.S. v. Wappler, Board of Re- 
view +#2-52-S-511, decided 19 August 1952.) 

6. Is a service record entry admissible in evi- 
dence to prove the commencement of a period 
of unauthorized absence which entry shows on 
its face that it was made 89 days after the pur- 
ported date of commencement of the period of 
unauthorized absence and 27 days after the re- 
turn of the individual to his command? (U.S. 
v. Hagen, Board of Review #+2-—52—G-394, de- 
cided 11 July 1952.) 

7. Does proof of knowledge of a movement 
together with proof that the movement was 





missed constitute a prima facie case in a prose- 
cution for missing movement through neglect? 
(U. S. v. Thompson, Board of Review +3-52- 
S-659, decided 23 September 1952.) 

8. Does the Korean conflict constitute a “time 
of war” as that phrase is used in UCMJ? (U.S. 
v. Bancroft, Board of Review +1-52-S—401, de- 
cided 23 July 1952.) 

9. What is the maximum confinement at hard 
labor that may be adjudged against an accused 
convicted of two violations of Article 86, UCMJ, 
each involving a short period of unauthorized 
absence, and a violation of Article 92, UCMJ, 
based on the failure of an accused to proceed 
and report in accordance with “technical arrest 
orders,” in view of footnote 5 on page 221, MCM, 
1951? (U.S. v. Larney, Board of Review #6- 
52-S-—521, decided 5 May 1952.) 


KOREA ... 


(Continued from page 4) 


General and with his approval training was 
started. Three classes of approximately 35 offi- 
cers each have graduated from the course, at the 
time of writing this article. 

A third of the class time was devoted to moot 
court. The critique submitted by the attend- 
ing officers suggested that the course be con- 
tinued until all junior officers in the Division 
had attended. After another replacement draft 
or two of junior officers has been received by the 
Division, several more classes will be conducted. 
Battalion and regimental commanders are 
agreed that it has been a fine legal venture. 

It is wonderful experience serving with this 
hard charging 1st Marine Division which is 
presently making famous two more geograph- 
ical locations, namely Bunker Hill and Siberia 
Hill in some of the bloodiest of recent fighting. 
It is an experience which should come to many 
of usinturn. And it is another example of the 
close teamwork which is so characteristic of 
relations between the Navy and Marine Corps. 
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AS POINTED OUT on page 2 of this publication, it is the mission of the JAG Journal to offer 
the greatest possible assistance to the men and women of the naval establishment in understanding 
their legal rights and duties, and in furthering the administration of naval justice. In order that this 
goal may be achieved it is of primary importance for the editor of the JAG Journal to know what will be 
most helpful, not only to the Navy lawyer, but also to the personnel of the entire Navy and Marine Corps. 


THEREFORE YOUR SUGGESTIONS AND CRITICISMS are invited. If there are particu- 


lar subjects or questions which you want discussed, let us know. If the Journal does not satisfactorily meet 
the practical problems encountered in the Fleet, let us know. It is obviously impossible to satisfy every- 
one with each article, but your reader reaction to the JAG Journal is important. 


Address your comments, whether caustic or commendatory, to: 


The Editor, JAG Journal 
Department of the Navy 
Washington 25, D. C. 
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